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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON. D.C. 20460 
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flEHORANDUM 

SUBJECT: * L i a b i l i t y  Agreements Between EPA C o n t r a c t o r s  -. and S t a t i o n a r y  A i r  P o l l u t i o n  Sources  . 
Genera l  Counsel 

G r  Admin i s t r a t ion  Divis ion 
FROM: 

TO: 
D iv i s ion  of S t a t i o n a r y  Source Enforcement (EN-341) 

Your memorandum of September 23, 1980, raises s e v e r a l  issues 
€or o u r  c o n s i d e r a t i o n  concerning l i a b i l i t y  agreements  between EPA 
c o n t r a c t o r s  and stationary a i r  p o l l u t i o n  s o u r c e s  ( h e r e i n a f t e r  
sou rces ) .  You ask what the  legal and pract ical  effects are 'on 
EPA of a -hold harmless.  agreement between a c o n t r a c t o r  engaged 

- i n  compliance i n s p e c t i o n s  as a n  EPA r e p r e s e n t a t i v e  under s e c t i o n  
114 of t h e  Clean A i r  A c t  and a source .  Such an agreement would 
indemnify t h e  sou rce  for  payments it makes €or  i n j u r i e s  t o  employ- 
ees of t h e  c o n t r a c t o r .  A d d i t i o n a l l y ,  you i n q u i r e  vhether amounts 
paid unde r  such agreements  cou ld  e x h a u s t  c o n t r a c t  funds  allocated 
t o  the i n s p e c t i o n  tank i tself .  EPA has determined previous ly  

. t h a t  EPA officers and employees conduct ing  i n s p e c t i o n s  may n o t  
: e n t e r  i n t o  such agreements  s i n c e  they are not e q u i v a l e n t  tb 

private v i s i t o r s .  (See t h e  November 8, 1972 memorandum captioned 
mVisitors* Releases and Hold Harmless Agreements as a Condition 
to  E n t r y  of EPA €hployees on I n d u s t r i a l  Facilities..) 

L.  

Discussion - A =hold harmlessm agreement  is a contract of indemnif ica t ion .  
As used i n  the context you describe, I t  obligates a c o n t r a c t o r  to  
re imburse  a 8ource for the aource'm payment. of c o n t r a c t o r  employee 
injury claim8 where the employee'8 i n j u r y  Is caused  by t h e  n e g l i -  
gence or breach of a d u t y  of care. by the e o u r w .  The practical 
effect of such an agreement  is t o  mhif t  f i n a n c i a l  l i a b i l i t y  to 
t h e  contractor fo r  a 8ourc8 '8  n e g l i g e n c e  or breach of duty.  The 
costs associated w i t h  8uch an a.sumptlon of l i ab i l i t y ,  i f  allowed 
a8 costs under  the cantract, raim both legal and policy COnCernS. 
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A. 
Governmental F i n a n c i a l  L i a b i l i t y  

C o s t s  Generated From "Hold Harmlessm Agreements Could  Expand 

( 
Costs t h a t  are or may be incu r red  by a c o n t r a c t o r  when i t  

e n t e h  i n t o  a .hold harmless '  agreement can take t h e  form of 

costs of t h e  c o n t r a c t o r ' s  i ndemni f i ca t ion  of t h e  source's expendi- 
t u r e s  where there is an absence of insurance  coverage. I f  a 
c o n t r a c t o r  e n t e r i n g  i n t o  s u c h  agreements does so w i t h  EPA approval  
(by  de te rmin ing  these costs to be a l lowable  under t h e  contract) ,  
EPA w i l l  u l t i m a t e l y  bear t h e  f i n a n c i a l  burder) of t h e  s h i f t  of =- 

l i a b i l i t y  s i n c e  EPA w i l l  pay t h e  costs of t h e  inc reased  premium ' 
or w i l l  r e imburse  t h e  c o n t r a c t o r  under t h e  contract for its 
i n d e m n i f i c a t i o n  payment. EPA w i l l  also have to bear l ega l  costs 
associated w i t h  any l i t i g a t i o n .  I n  t h i s  c o n t e x t  there is no 
r eason  for EPA to t rea t  its contractorxepresentatives any d i f fe r -  
e n t l y  t h a n  EPA officers and employees r ega rd ing  t h e i r  e n t e r i n g  
i n t o  .hold ha rmlessm agreements. (See !;ovember 8, 1972, memorandum 
re fe renced  above. 1 

1. .Bold Rarmlessm Agreements Could Increase C o n t r a c t o r  Ope ra- . 

e i t h e r  i n c r e a s e d  c o n t r a c t o r  i n su rance  costs, o r  t h e  a d d i t i o n a l  I 

i 
I *  

L -  -.- 

t i o n a l  Costs 

The assumption by a c o n t r a c t o r  of f i n a n c i a l  l i a b i l i t y  under 
a .hold harmlessm agreement is c o n t r a r y  t o  EPA'L i n t e r e s t  i n  
minimizing o p e r a t i o n a l  costs. The typical government c o n t r a c t  
r e q u i r e s  the  c o n t r a c t o r  to s e c u r e  workmen's compensation and 
o c c u p a t i o n a l  disease innurance for  t h e  p r o t e c t i o n  of its employees 
from job related i n j u r i e s .  T h i s  insurance  r e q u i m e n t  e f f e c t i v e l y  
l i m i t s  t h e  amount of t h e  Government's c o n t r a c t u a l  l i a b i l i t y  for 
such i n j u r i e s .  Where t h e  c o n t r a c t o r  is e n r o l l e d  i n  a workmenon 
compensation plan t h e  employee 1s g e n e r a l l y  prec luded  from seeking 
recovery  from the  c o n t r a c t o r  o u t s i d e  t h e  workmen's compensation 
plan.  The amounts r ece ived  by the  i n j u r e d  employee from the 
c o n t r a c t o r  is l i m i t e d  to rates of awards e s t a b l i o h e d  by the 
workmen's cornpansation plan.  The amount of the workmen's compen- 
sat ion award is n o t  r ecove rab le  under t h e  c o n t r a c t .  The EPA is 
obligated by its c o n t r a c t  o n l y  to pay for t h e  c o n t r a c t o r ' s  costs 
i n  m a i n t a i n i n g  the workmen's compensation plan.  Thus, by r e q u i r i n g  
a w n t r a c t o r  to m a i n t a i n  a uorkmen's compensation p l a n  the Govern- 
ment has accomplished two th ings .  F i r s t ,  it has ensured  t h a t  
adequa te  f inancial  p r o t e c t i o n  is provided to cover i n j u r i e s  to 
c o n t r a c t o r  employees. Secondr it has l i m i t e d  c o n t r a c t o r  opera- 
t i o n a l  costs, as regards payments for in ju r i e s  to its employeenr 
to lewls either conforming to maximum w o r h e n * s .  compensation 
payments or applicable i n s u r a n c e  or enro l lment  costs for t h e  
w r h e n ' s  compensation plan. This second factor i so f  s i g n i f i c a n c e  
to EPA c o n t r a c t  consideratins. 'Ib the e x t e n t  that 8 c o n t r a c t o r s '  
o p e r a t i o n a l  costs are kept to a minimum,  government costs are 
a l w  reduced. A .bold hamless. 8greement has the d u a l  effect 
of expanding t h e  p o t e n t i a l  o p e r a t i o n a l  co8ts of the  c o n t r a c t o r  
to i n c l u d e  these a d d i t i o n a l  costs and i n c r e a s i n g  t h e  total costs 
chargeable under  t h e  c o n t r a c t .  
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2. Indemni f i ca t ion  Payments Under a .Rold RannlesLZ8 Agreement 
Would Subject  EPA to  Reimbursements I n  Excess  of the  Amunts  .-~. . of Its Normal L i a b i l i t i e s  

- An i n j u r e d  employee may elect  to proceed d i rec t ly  a g a i n s t  a 
noriemployer for damages unde r  v a r i o u s  s ta te  law theories of neg l i -  
gence or breach  of duty. Such a c t i o n s  are n o t  resricted by work- 
men's compensation's monetary l i m i t s  on  t h e  amounts of possible 
awards. f n  fact ,  such awards are u s u a l l y  s u b s t a n t i a l l y  h i g h e r  
because of t h e  e s c a l a t i o n  i n  awards caused when such  factors as 
p a i n  and s u f f e r i n g ,  emot iona l  distress, loss 9f consor t ium,  etc. 
are cons idered .  S i n c e  a s o u r c e  is l iable  and w i l l  make payment 
for i n j u r i e s  to a c o n t r a c t o r ' s  employee o n l y  where t he  employee 
can show neg l igence . ' o r  wrongful breach of du ty  by t h e  source, a 
c o n t r a c t o r ' s  reimbursement of a source under t h e  -hold harmlessm 
ageement would, i n  most i n s t a n c e s ,  be for sums w e l l  i n  excess of 
workmen's compensation l i m i t s .  To t h e  e x t e n t  these c o n t r a c t o r  
c o s t s  are determined to be allowable costs under t h e  w n t r a c t ,  
EPA's c o n t r a c t  costs cou ld  s u b s t a n t i a l l y  exceed cost projections 
based o n l y  on  t h e  c o n t r a c t o r ' s  p o t e n t i a l  l i a b i l i t y  under its 
w o r h e n * s  compensation p lan .  (Note also t h a t ,  to  the e x t e n t  t h e  
c o n t r a c t o r  is found to be an  a g e n t  or employee of t h e  EPA i n  

- c a r r y i n g  out t h e  i n s p e c t i o n  f u n c t i o n ,  EPA'o reimbursement of a 
w n t r a c t o r ' 8  i ndemni f i ca t ion  for employee p e r s o n a l  i n j u r i e s  could 
be argued to be an  improper attempt to circumvent  t h e  Federal 
Tort C l a l m s  Act'a l i m i t a t i o n  on tor t  s u i t s  , a g a i n s t  t h e  United 
States. 1 

3. -Hold Harmlessm Agreements Adverse ly  Affect Subroqat ion  c 
A c t  i o n s  - . A,contractor employee i n j u r e d  because of t h e  negl lgence  of a 

source could  elect to r e c e i v e  cornpensation for h i s  i n j u r i e s  under 
t h e  employee's uorkaen's compensation plan. Payment by the  p l a n  
would create a r i g h t  of s u b r o g a t i o n  i n  t he  payor. Thus, to t h e  
e x t e n t  t h e  c o n t r a c t o r  or t h e  i n s u r e r  makes payments to t h e  employee 
it can  proceed a g a i n s t  a negligent third-party for recovery of 
the amountmof is payments. However, an i n d e m n i f i c a t i o n  agreement 
would severly hamper, i f  n o t  p rec lude ,  recovery of t h e  c o n t r a c t o r ' s  
or the insurer's costs through a Subroga t ion  a c t i o n .  A c o n t r a c t o r  
s e e k i n g  to recover, fro8 a n e q l i q e n t  sou rc8 ,  i t a  e x p e n d i t u r e s  for 
an  employee's i n ju r i e s  i s  l i k e l y  to f ind tha t  the .hold hamleasm 
agreement e f f e c i v e l y  bars such  recovery. This r e s u l t  i a  pomslble 
s i n c e  r ecove ry  by  the c o n t r a c t o r  from t h e  8ourca  leads to recovery  
by the s o u r c e  from t h e  c o n t r a c t o r  ( u s i n g  t h e  .hold harmlessm agree- 
r e n t ) .  thereby n u l l i f y i n g  t h e  s u b r o g a t i o n  a c t i o n .  Add i t iona l ly ,  
even  where payment is made by t h e  c o n t r a c t o r ' s  workmen's conpcnsa- 
t i o n  i n s u r a n c e  carrier, t h e  exerciae by the i n 8 u r e r  of its subroga- 
t i o n  r i g h t  alro l a d s  to t h e  c o n t r a c t o r  l i a b i l i t y  under  the .hold 
harmlessm agreement. Thua the  n&t effect of 8 .hold harmless- 
agreement is to create higher  C o n t r a c t o r  and higher EPA c o n t r a c t  
coats by hampering recovery a c t i o n  a g a i n s t  p o t e n t i a l l y  l i ab le  
aources.  

h, 
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4 -  . B. P u b l i c  P o l i c y  Ooes Not Appear to Favor These Types of .Hold 
Harmless. Agreements 

Two p r i n c i p l e s  allow a n  i n j u r e d  p a r t y  to r e c o v e r  damages from 
one  whose actions caused t h e  i n j u r y .  F i r s t ,  it is i n  t h e  p u b l i c  
i n t e r e s t  t h a t  a p a r t y  is held  r e s p o n s i b l e  for  t h e  consequences of 
its a c t i o n s .  Second, i n  t h e  a l l o c a t i o n  of r i s k s  betueen parties 
t h e t i n d i v i d u a l  whose negl igence causes  an  i n j u r y  is i n  a bet ter  
p o s i t i o n . t o  be aware of t h e  p o t e n t i a l  fo r  harm and is better able 
to  protect a t h i r d  p a r t y  from t h e  r i s k  of the harm. The *hold 
harmless '  agreement t ends  to reduce the  d u t y  of care u s u a l l y  
associated w i t h  a source  as  an  ongoing b u s i n e s s  concern. The 
agreement protects t h e  source  from t h e  f i n a n c i a l  consequences of 
its neg l igence  which causes i n j u r y  to c o n t r a c t o r  employees. 

Aowever, t h e  source c l e a r l y  possesses t h e  best knowledge of 
the p o t e n t i a l  haza rds  of its o p e r a t i o n s .  A d d i t i o n a l l y ,  it is i n  
t h e  best  posit ion to  m i t i g a t e ,  to  t h e  e x t e n t  possible, t h e  risks 
of harm t o  i n d i v i d u a l s  such a s  c o n t r a c t o r  employees. Y e t r  s i n c e  
t h e  agreement  holds  t h e  source harmless ,  t h e  i n c e n t i v e s  (i.e., 
p o t e n t i a l  f i n a n c i a l  l i a b i l i t y )  for i t 8  a c t i v e  p a r t i c i p a t i o n  i n  an  
e f for t  to  protect these types  of i n d i v i d u a l s  is s u b s t a n t i a l l y  
reduced. To t h e  e x t e n t  EPA concur8 i n  its c o n t r a c t o r * s  execution 
of *hold  harmless' agreements, it appears to  s a n c t i o n  t h e  implemen- 
t a t i o n  of a s t a n d a r d  of care for a s o u r c e  which f 8  less s t r i n g e n t  

h for c o n t r a c t o r  employees t h a n  t h a t  imposed f o r  EPA officers or 
employees. Since t h e  c o n t r a c t o r  is a c t i n g  a s  a r e p r e s e n t a t i v e  o r  
agen t  of the EPA, such a d i s t i n c t i o n  appears to be unwarranted. 

(. 

-. 

C. .Hold Harmless' Agreements Could Exhaust C o n t r a c t  Funds I... Al loca ted  To The Inspec t ion  Task 

I f  costs created by the *hold harmless' agreement are allow- 
! able costs under  the c o n t r a c t ,  t h e y  can be sa t i s f ied  from a l l  

a v a i l a b l e  contract funds. The 'Limi ta t ion  of Costs8 clause 
g e n e a r l l y  i n se r t ed  i n t o  t h e s e  types of EPA c o n t r a c t s  would nost 
l i k e l y  limit EPA's l i a b i l i t y  for such costs to sums s p e c i f i c a l l y  
set o u t  i n  the contracts 8chedule. The scheduled amount would 
e s t a b l i s h  a dollar ceiling for costs claimed unde r  a p a r t i c u l a r  
contract. Thus, t he  point  i n  time a t  which t h e  contractor i n c u r s  
t h e  particular wst (early i n  t h e  c o n t r a c t  period or la te  i n  t h e  
period) w i l l  be determinative of whether c o n t r a c t  monies w i l l  be 
exhaus ted  in order to s a t i s f y  t h e s e  costs. 

Conclusion 

A w n t r a c t o r g s  execu t ion  of a .hold harmless8 agreement 
could have a direct effect on EPA o p e r a t i o n s  and c o u l d  create an 
unwarranted d i s t i n c t i o n  between EPA cmployhes and contractor 
employee8 acting as EPA r e p r e s e n t a t i v e s  i n  i n s p e c t i o n s  under 
8ection 114 of the C l e a n  A i r  Act .  However, e x e c u t i o n  of 8 *hold 
aruhSS' agreement  by an EPA c o n t r a c t o r  uould n o t #  in o u r  opin ion ,  

a violat ion of any law ar r e g u l a t i o n .  


